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FRAND royalties as an antitrust remedy after Microsoft 
 
 
The requirement for fair, reasonable and non-
discriminatory, - known as FRAND, FRND or simply 
RAND - pricing has become prevalent in regulatory 
circles. Yet while excessive prices are the classic 
textbook abuse of market power they do not feature 
prominently in antitrust law, nor do many see price 
control as one of its legitimate functions.  This has now 
changed. The European Commission’s landmark 
Microsoft (2004) decision together with the recently 
launched Article 82 investigations into Qualcomm and 
Rambus have set it on the a course of regulating prices in 
general and of intellectual property rights (IPRs) royalties 
in particular.  But just as the concept of a fair price 
eluded Aristotle it will also defeat antitrust officials and 
judges, requiring as one put it ‘more the talents of a 
conjurer than those of a judge’.  Here the difficulties of 
determining FRAND royalties as an antitrust remedy in 
patent and copyright cases are examined. 
 
FRAND defined 
The notion of ‘reasonable’ and ‘non-discriminatory’ 
prices is poorly handled by EC competition law.     
 
The European court in United Brands said an 
unreasonable price is ‘unfair’, and ‘excessive because it 
has no reasonable relation to the economic value of the 
product’.  It indicated that a cost-oriented approach might 
be used to determine whether the profit margin was 
excessive, but other methods were acceptable.  The 
useless generality of this test was revealed by the UK 
Competition Appeals Tribunal in Attheraces v. BHB 
which rejected a lower court’s ‘profits test’ (‘the cost of 
production plus reasonable return’) as a measure of 
‘economic value’ as too narrow. The European 
Commission in Microsoft clouds matters further by 
introducing, for the first time, the concept of ‘strategic 
value’ defined as ‘remuneration … stemming from … 
market power’.  According to this test a reasonable price 
contains no strategic value. 
 
The EC position on discriminatory pricing is little better. 
A discriminatory price is one that is not based on 
objective differences, usually costs. This was the position 
taken recently by the UK telecom regulator (Ofcom) 
which used cost orientation principles to determine 

FRND rates for Technical Platform Services i.e. basically 
set top boxes for pay TV.  
 
The problem with these approaches to FRAND prices is 
that they collide with intellectual property law, 
commercial practice, and basic economics. ‘Excessive’ 
and ‘discriminatory’ pricing occur as a matter of course 
for IPRs.  Prices for patents and software licences are 
typically value-based; highly discriminatory; and reflect 
market power, and therefore strategic value. The question 
is when these practices cross the boundary of antitrust 
law, not their inherent existence 
 
Market approaches to FRAND 
One seemingly straightforward approach to FRAND as 
an antitrust remedy is to use market valuations of 
comparable IPRs. This was the approach adopted in 
Microsoft.  The pricing principles agreed between the 
European Commission and Microsoft required that 
FRAND royalties for interoperability protocols be set by 
‘a market valuation of technologies deemed comparable, 
excluding the strategic value that stems from the 
dominance of any such technologies’.  This only deals 
with the question of reasonableness, and relies on the 
presence of directly comparable patents or software. 
 
Another approach used in the IPR valuation literature is 
the ‘income approach’.  This calculates the royalty rate as 
some standard percentage of incremental income 
generated by a patent or copyright using industry rules of 
thumb.  However, again this only deals with the question 
of reasonableness, and relies on arbitrary assumptions to 
determine reasonable royalty rates. 
 
There are other difficulties with these ex post approaches 
when used as an antitrust remedy. The first is that they do 
not address the fundamental question as to which 
business and pricing model would have been used in the 
absence of the abuse of dominance. For example, a profit 
maximising software company can set its royalty rates at 
any level – at zero, below zero, below incremental costs, 
and above total average costs - and this may be consistent 
with a competitive outcome (at different stages of  the 
product cycle).  Second, the size of the dominant 
undertaking’s installed subscriber base or market share 
may be vastly greater than it would have been under 
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